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IN THE CIRCUIT COURT FOR PRINCESS ANNE COUNTY. 



Simmons, Jas. L., et al. v. Land. 

April, 1913. 

1. Elections — Fraud — Presumptions and Burden of Proof. — The law 

does not presume fraud. The party alleging fraud must clearly and 
distinctly prove it. If fraud is not strictly and clearly proved as it 
is alleged, although the party against whom relief is sought may 
not have been perfectly clear in his dealings, no relief can be had. 

2. Fraud — Proof of Fraud — Sufficiency of Circumstantial Evidence. 
— To prove fraud circumstantial evidence is not only sufficient, but 
in most cases it is the only proof that can be had. The proof must 
be sufficient to satisfy the minds and the conscience of the court. 

3. Elections — Official Ballot— Ballots Not Sealed. — Ballots, though 
without the impress of the seal, as required by the code, held to 
be official ballots under the rule that votes of innocent electors are 
not invalidated by irregularities on the part of public officers charged 
with the duty of preparing and printing official ballots, when such 
irregularities have not prevented the free and fair expression of the 
popular choice, unless the legislature has expressly so declared. 

4. Pleading — Complaint — Sufficiency of Allegations. — Where the na- 
ture of the objection to the legality of an election is not alleged in 
such a way as to give the contestee notice that an effort would be 
made to prove that unofficial ballots were used in the election, such 
objection will not be considered. 

5. Elections — Power of Court to Consider Rejected Votes. — It is 
within the power of the court to consider would-be voters who are 
not allowed to vote as well as to determine whether the votes which 
reached the ballot boxes were properly counted, and whether the 
judges acted honestly. 

6. Elections— Words and Phrases— "Rejected Voters."— The term 
"rejected voters" means what the words import and not ballots which 
were voted and afterward thrown out by the judges of the election. 

7. Constitutional Law — Constitutionality of Statutes. — Every pre- 
sumption is to be made in the favor of the constitutionality of a 
statute, and it can never be declared unconstitutional except when 
it is clearly and plainly so. 

8. Elections— Qualification of Voters— Residence.— The term resi- 
dence is synonymous with domicile, denoting a permanent dwelling 
place to which the party when absent intends to return. The inten- 
tion fixing residence is not necessarily determined from statements 
or declarations of the party, but may be inferred from surrounding 
circumstances, which may entirely disprove such statements or dec- 
larations. Parties who were born in a county and have always been 
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taxed and voted there and never intended to change their domicile, 
held to be residents and lawful voters of the county. 

9. Elections — Qualification of Voters — Payment of Poll Taxes — 
Certified List of Treasurer. — No person has a lawful right to vote in 
this state unless his name appears on the certified list of the treas- 
urer for the required number of years, except veterans of the Civil 
"War and persons who have paid their capitation tax in some county 
or city, other than that in which they offer to vote, who are per- 
mitted to vote under the provisions of § 86 d-bf, Pollard's Code. 

10. Elections — Admissibility of Evidence — Treasurer's List — Tax 
receipts, tax book stubs, personal property books and oral testimony 
are inadmissible to prove that some other name on the treasurer's 
list was intended for that of the person whose name was being con- 
sidered. 

11. Elections — Qualification of Voters — Illegal Registration. — A 
person registered without authority of law has no legal right to 
vote and his vote should not be considered in ascertaining the result 
of an election in which he participated. 

12. Elections — Treasurer's List — Addition of Names by Clerk. — The 
law permits no person save the circuit court of the county, or the 
judge thereof in vacation, to add a name to the list as made up by 
the treasurer. Adding names thereto by the clerk of the court is 
unlawful and no one whose name is so added has a lawful right to 
vote. 

13. Elections — Additions to Treasurer's List — Burden of Proof — A 
candidate, who as clerk unlawfully added names to the treasurer's 
list, has the burden to demonstrate that the election was not affected 
thereby. 

Jeffries, Wolcott, Wolcott & Lankford, D. Tucker Brooke, 
Nathaniel Green and Hope Kellam, for contestants. 

Walter H. Taylor and R. Randolph Hicks, for contestee. 

Opinion. 

West, Jesse Felix, Judge: At the general election held in 
November, 1911, A. E. Kellam and Emerson Land were the only 
candidates for county clerk in Princess Anne County. The cer- 
tificate of election was awarded to Land, the result of the elec- 
tion, as declared by the canvassing board, being as follows : For 
Kellam 559; for Land 571; Land's majority 12. 

At the suggestion of A. E. Kellam the requisite number of 
qualified voters filed their complaint of an undue election and 
false return, a copy of said complaint being served on Emerson 
Land, whose election is contested. Emerson Land, within the 
time required by law, filed his counter complaint setting forth a 
list of voters which he would dispute, and of votes improperly 
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rejected which he would claim; and also charging A. E. Kellam 
with fraud and bribery. 

The objections made in the complaint are, for the most part, 
on the ground of fraud at Capps Shop precinct, or that non- 
residents were allowed to vote, or that certain voters were al- 
lowed to vote who were not properly registered, or were not on 
the treasurer's certified list as required by law. 

Capps Shop Precinct. 

The contestants charge that at this precinct Kellam received 
sixty to seventy-five votes and that the returns giving him forty 
two votes are false, or due to a fraudulent manipulation or de- 
struction of ballots favorable to said Kellam, or to a failure to 
count said ballots correctly. 

"It is a rule of universal recognition that, except in particular 
cases, he who alleges fraud must clearly and distinctly prove it, 
whether by circumstances or direct evidence. The law does not 
presume fraud, but on the contrary, the presumption is always 
in favor of innocence and not guilt; and, unless the allegations 
of fraud are proven, relief will be denied, although it may ap- 
pear that the defendant has not been perfectly clear in his deal- 
ings." 6 Encyc. Digest 502. 

Staples, J., speaking upon the question of fraud, in delivering 
the opinion of the court in Hord's administrator v. Colbert and 
als., 28 Gratt. page 57, says: 

"And here it must be borne in mind that the law does not 
presume fraud. It is not to be assumed on doubtful evidence, 
or circumstances of mere suspicion. The party alleging fraud 
must clearly and distinctly prove it. The onus probandi is upon 
him to prove his case as charged in the bill. If fraud is not 
strictly and clearly proved as it is alleged, although the party 
against whom relief is sought may not have been perfectly clear 
in his dealings, no relief can be had." 

Fauntleroy, J., in delivering the opinion of the Court in Jef- 
ries v. Southwest Virginia Improvement Company, 88 Va., page 
869, says: "Fraud is easily charged but there must be convinc- 
ing and complete proof to establish it." 

Lacy, J., speaking for the court in Moore v. Ulman, 80 Va., 
page 311, says: "To prove fraud circumstantial evidence is not 
only sufficient, but in most cases it is the only proof that can be 
had. The proof must be sufficient to satisfy the mind and the 
conscience of the court." 

The contestants introduced sixty witnesses who testified that 
they voted for Kellam at Capps Shop Precinct at the November 
election, 1911. Thirty-five of this number testified that they 
prepared their own ballots, while twenty-five testified that their 
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ballots were prepared by one of the judges of the election, twenty 
of them being prepared by J. H. Dozier, the Republican Judge, 
and five by the two Democratic judges. Twenty-six of the sixty 
voters testified that they could neither read nor write, while 
others confessed that they could read very little. Quite a number 
of them, in reply to questions on cross-examination, were unable 
to name any person who was a candidate for office in Princess 
Anne at the November election, 1911, except Kellam and Land. 
Many of them claimed that they had had no conversation with 
any one concerning the election in question, or as to how they 
had voted and that they came to court "of their own accord," 
when it was apparent that the contrary was true. 

The reputation of one of the sixty witnesses for truth and 
veracity was impeached by a half dozen witnesses. Witnesses 
also testified that seven of the sixty voters had stated since the 
election that they voted for Land and against Kellam. 

It is in evidence that Land was running as the regular Demo- 
cratic nominee and Kellam as a Republican and that Capps Shop 
is one of the strongly Democratic precincts of the county. It 
further appears from the evidence that when Kellam ran for 
county clerk in 1905, he received only thirty-three votes at this 
precinct. 

The five election officers, at Capps Shop Precinct, one of whom 
is a Republican and voted for Kellam, have been upon the stand 
and given a plain, straightforward statement of how the election 
was conducted. They all deny most positively that any one of 
them or all of them committed any wrong or fraud in the con- 
duct of said election and swear that the returns give a just and 
true account of the votes polled at said precinct. The uncontra- 
dicted testimony of nearly a dozen witnesses shows these elec- 
tion officials to be men of unimpeachable integrity and good 
character, who stand as high as any men in Princess Anne 
County. 

At the request of counsel for the contestants the ballots cast 
in the election at Capps Shop, which had been properly pre- 
served, were counted in the presence of the court and tallied 
exactly with the returns as given by the judges and clerks of the 
election. It appears from the ballots that only a few Democrats 
voted against their party candidates. Most of the ballots ran 
either Land for Clerk and Old for Treasurer, both Democrats; 
or Kellam for Clerk and Tom Land for Treasurer, both Re- 
publicans. 

When the ballots at Capps Shop were introduced in evidence 
it appeared that on some of them the impression of the seal was 
very deep, on others less deep, on others very slight, while on 
thirty-two of them there seemed to be no impress of the seal. 
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Nine of these thirty-two ballots were cast for Kellam and 
twenty-three for Land. 

It is contended by contestants' counsel that these ballots are 
void and cannot be counted under § 122h of Pollard's Code, 
which says, "No ballot, save an official ballot specially prepared 
as above provided for, shall be counted for any person." 

The statute does not expressly provide that a ballot without a 
seal shall not be counted, but that no ballot save "an official 
ballot" shall be counted. If the failure to put the impress of 
the seal upon a ballot, where all the other requirements of the 
statute have been complied with, will destroy the official char- 
acter of the ballot, then the failure to observe any of the many 
requirements with regard to the printing, preservation and dis- 
tribution of the ballots before election would render the election 
void and defeat the express will of the people. Surely, it would 
not be contended that, if the printer failed to take the proper 
oath as required by § 122bb, or the chairman of the Board of 
Supervisors, was not present in the room when the Electoral 
Board sealed the ballots as required by § 122d, an election ought 
to be declared invalid. The fact that these ballots were voted 
for each of the candidates negatives the suggestion that the 
ballots were unofficial ballots, printed by the friends of one of 
the candidates and brought into the election room to be used 
in fraudulently aiding in his election. It seems evident that the 
ballots were sealed by placing many under the seal at che same 
time, those at the bottom receiving a deep impression, those next 
a slighter impression, and those at the top a very slight or no 
impression. If so, it is probable that the same thing may have 
happened as to the ballots used at all the precincts in the county. 
The courts have frequently decided that the failure of elec- 
tion officials to observe some of the requirements in the prepa- 
ration of the ballots will not destroy the free and fair expression 
of the voters at an election. 

"The general rule is that the votes of innocent electors are 
not invalidated by irregularities on the part of public officers 
charged with the duty of preparing and printing official ballots 
when such irregularities have not prevented the free and fair 
expression of the popular choice, unless the Legislature has ex- 
pressly so declared " 10 Am. and Eng. Enc. of Law, page 722. 

Cases might arise in which this court would have no hesitancy 
in refusing to count unsealed ballots cast in an election, but 
never in a case where, like the case at bar, the circumstances 
tend to show that the ballots are not unofficial ballots and where 
the complaint failed to allege, as required by § 160 of Pollard's 
Code, the "nature of the objection," to the legality of the elec- 
tion, in such a way as to give the contestee notice that an effort 
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would be made to prove that unofficial ballots were used in the 
election. No such notice was given in this case, and I am sat- 
isfied that all the ballots voted at Capps Shop were official bal- 
lots, furnished by the officials charged with the duty of provid- 
ing the official ballots for said election. 

The duty of passing upon the credibility of witnesses and the 
weight of testimony is often a difficult task, when, as in this 
case, the witnesses are personally unknown to the court. How- 
ever, after a most careful and painstaking consideration of all 
the evidence, I am of the opinion that the contestants have not 
"strictly and clearly," proved the fraud as alleged; nor has the 
proof been sufficient to "satisfy the mind and conscience of the 
court" that the election officers at Capps Shop precinct are per- 
jurers and have perpetrated a deliberate fraud upon the voters 
at said precinct. 

Rejected Votes. 

I cannot concur with counsel for contestee in the contention 
that the court cannot consider would-be voters, who were not 
allowed to vote; nor with the position that the court only has 
power to determine whether the votes which reached the ballot 
boxes, were properly counted, and whether the judges acted 
honestly. 

It is true that § 27 of the Virginia constitution declares that, 
"All elections by the people shall be by ballot." But § 30 of the 
same instrument also provides that, "The General Assembly shall 
enact such laws as are necessary and proper for the purpose of 
securing the regularity and purity of general, local and primary 
elections." The General Assembly has enacted § 160 of the 
Code, under which this case is being tried, which, so far as 
material to the point now under consideration, reads as follows: 

"If the objection be on the ground of votes received or re- 
jected, the complaint shall set forth a list of such as were im- 
properly received with the objections to each and of the votes 
improperly rejected." 

The term "rejected votes" means what the words import and 
not ballots which were voted and afterwards rejected or thrown 
out, by the judges of the election, as contended by counsel. The 
contention that to count would-be voters would be to violate 
§ 27 of the constitution is untenable, since the court is not hold- 
ing an election but endeavoring to determine the legality of the 
returns. 

Every presumption is to be made in favor of the constitution- 
ality of a statute, and it can never be declared unconstitutional 
except when it is clearly and plainly so. Willis v. Kalmbach, 109 
Va. 475. 
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Non-Resident Voters. 

After a voter has once acquired a residence and the right to 
vote, he retains that right until two things occur — first, a change 
of his physical residence, and second, an intent to change his 
domicile. Unless these two requisites occur, the vote is not 
lost. 

"The term 'residence' as used in the clauses of the constitu- 
tions of the various states defining political right, is synonymous 
with, 'a domicile,' denoting a permanent dwelling place to which 
the party when absent intends to return. * * * Three rules, 
however, are well established: First, a man must have a resi- 
dence or domicile somewhere. Second, a domicile once gained 
remains until a new one is acquired. Third, no man can have 
two domiciles at the same time." 10 Am. Eng. Ency. 598. 

Mere bodily presence or absence cannot have controlling 
effect in determining residence when once established. But bod- 
ily presence ordinarily is essential in effecting domicile in the 
initiative. One might intend to dwell in a place as his perma- 
nent abode, and yet never see it. So he might dwell there with- 
out thought of remaining. In neither event would he be a res- 
ident within the meaning of the election laws. State v. Sauve, 
113 Am. St. Rep. 454. 

Intention is not necessarily determined from statements or 
declarations of the party, but may be inferred from surround- 
ing circumstances, which may entirely disprove such statements 
or declarations. Smith v. People, 44 111. 16.. 

Applying these rules to the case at bar it appearing that Jas. 
E. Lee, W. E. Lane and Claiborne Land were born in Princess 
Anne County ; that they have always been taxed and voted there 
and never intended to change their domicile. I am of the opinion 
that they were lawful voters in Princess Anne at the November 
election, 1911. A temporary physical change took place but the 
intent to return to the old domicile is sufficiently proven. The 
circumstances surrounding W. E. Hudgins seem to indicate an 
intention to change his domicile and his vote for Land should 
be deducted from the total vote in his favor. 

Treasurer's Certified List. 
A large number' of voters were challenged by both the con- 
testants and the contestee on the ground that their names did 
not appear on the treasurer's certified list of persons who had 
paid, not later than six months prior to the election, all state 
poll taxes required by the constitution during the three years 
next preceding that in which the election was held. During the 
trial of the case it appeared that there were many voters whose 
names did not appear on the treasurer's list for the required 
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number of years, and, without objection from counsel on either 
side, the court made a tentative ruling permitting the introduc- 
tion of the tax receipts, tax book stubs, personal property books 
and oral testimony in an effort to satisfy the court that some 
other name on the treasurer's list was intended for that of the 
person whose name was being considered. 

After mature consideration, I am of the opinion that this evi- 
dence should have been excluded, and I shall decline to consider 
it in arriving at my decision in this case. I am of the opinion 
that no person has a lawful right to vote in this state unless his 
name appears on said certified list for the required number of 
years, except veterans of the Civil War and persons who have 
paid their capitation taxes in some county or city, other than that 
in which they offer to vote, who are permitted to vote upon the 
certificate of the treasurer of the county or city wherein said 
taxes were paid, under the provisions of § 86d of Pollard's 
Code. 

Section 38 of the Constitution provides that the treasurer of 
each county and city, shall file with the clerk of the circuit 
court of his county, or of the corporation court of his city, at 
least five months before each regular election, a list of all per- 
sons in his county or city, who have paid, not later than six 
months prior to said election, the state poll taxes required by the 
Constitution during three years next preceding that in which 
such election is held. It is further provided by said § 38 that the 
clerk of the court shall within ten days from the receipt of the 
list make a sufficient number of certified copies and deliver one 
copy for each voting place in his county or city to the sheriff 
of the county, or sergeant of the city, whose duty it shall be to 
post one copy, without delay, at each of said voting places and 
make return on oath to the clerk. Within thirty days after 
this list has been posted, any person who shall have paid his 
capitation tax, but whose name is omitted from the certified list, 
may, after five days' notice to the treasurer apply to the circuit 
court of his county, or the corporation court of his city, or to 
the judge of such court in vacation, to have the same corrected 
and his name entered thereon. This section further provides 
that the clerk shall cause to be delivered, with the poll books, 
before every election, to one of the judges of election of each 
precinct of his county, or city, a like certified copy of the list, 
which shall be conclusive of the facts therein stated for the 
purpose of voting. This section concludes as follows : 

"Further evidence of the prepayment of the capitation taxes 
required by this constitution as a prerequisite to the right to 
register and vote, may be prescribed by law." 
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When this section of the constitution was up for adoption the 
following amendment was offered thereto and was rejected by 
the convention: 

"The production to the officers of election by any person duly 
registered, of his receipt for the payment of the capitation taxes 
prescribed as a prerequisite to the right to vote, shall be evi- 
dence of such payment." Record of Proceedings of Conven- 
tion, p. 3042. 

This section of the Constitution is mandatory. And when we 
consider its language, the rejection of the amendment aforesaid, 
and the fact that the General Assembly has failed to provide 
further evidence of the prepayment of capitation taxes, except 
in the case of voters transferred from one county or city, to 
another county or city, the conclusion is irresistible that it was 
the purpose of the convention and is the will of the people of 
Virginia that in passing upon the right of persons to vote the 
judges of election shall look to the list so furnished by the 
clerk, and if the name of the proposing voter does not therein 
appear, then such person cannot be lawfully permitted to vote; 
unless he belongs to one of the two excepted classes aforesaid. 
Schultz v. Gambrill, Corporation Court, City of Roanoke, Vir- 
ginia. 

Section 21 of the Constitution imposes upon such person, as 
a prerequisite to his right to vote, the further condition of being 
duly registered under one of the two preceding sections. A per- 
son registered without authority of law has no legal right to 
vote and his vote should not be considered in ascertaining the 
result of an election in which he participated. In re Suffolk Lo- 
cal Option Election, 17 Va. Law Register, page 353. 

I have carefully checked and re-checked all the votes chal- 
lenged by both contestants and contestee and applied tne legal 
tests herein above set out in each case, and I am of the opinion 
that the following illegal votes were cast for Kellam and Land, 
respectively, to wit: 

For Kellam— R. H. Gettel, Jacob Gettel, Jr., T. N. Peterson, 
O. R. Bailey, K. T. Chappell, A. C. Moore, J. M. Swinson, A. 
N. Pallett, J. E. Smith, R. L. Capps— 10. 

For Land — L. A. Wilkinson, H. C. Atwood, A. F. Wilkinson, 
D. L. Etheridge, Wilson Capps, T. R. Fentress, L. O. Capps, 
C. C. Huggins, E. A. Davis, P. H. Peters, F. B. Williams, John 
P. Clark, and W. E. Hudgins (declared illegal supra) — 13. 

Most of these twenty-three voters were not on the certified 
list, while others were not properly registered and a few were 
not legal residents of Princess Anne County. The names of 
W. H. Lovitt, W. T. Balsom and Daniel S. Smith, appearing on 
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the treasurer's certified list, their votes were improperly rejected 
and should now be counted for Kellam. 

Add to the 559 votes returned for Kellam these three, and 
subtract the 10 illegal votes and his vote is 552. 

Subtract from the 571 votes returned for Land the 13 illegal 
votes and the vote of E. J. Dudley, who voided his ballot by 
writing his name across the same, and Land's vote is 557. 

There is no evidence in the case which shows any dishonesty, 
fraud or unworthy motive on the part of Emerson Land, the 
contestee, and none was introduced to show fraud on the part 
of his friends and supporters, except that with reference to the 
election officials at Capps Shop. 

Some eight or ten witnesses testified that they were offered 
money, and in some instances were paid money, by Kellam sup- 
porters, to vote for Kellam. Two witnesses testified that Kellam 
personally paid them money to influence their votes in his behalf. 

While most of his supporters, who were charged with bribery, 
came on the stand and denied the charge, yet he made no de- 
nial, his counsel contenting themselves with an effort to show 
that the two witnesses in question were unworthy of belief. 

The evidence shows, and it is admitted, that the contestant, 
A. F. Kellam — then clerk of Princess Anne County — when the 
treasurer of said county delivered to him in June, 1911, the 
certified list of voters who had paid their capitation taxes, as 
required by § 38, of the Constitution, inserted in said list over 
the signature and oath of the treasurer the names of 42 persons 
and certified to the judges of the election copies of said list so 
amended by him. The explanation that these 42 persons had 
paid him their delinquent capitation taxes and he thought they 
had a right to vote is not sufficient. The law permits no person 
save the circuit court of the county, or the judge thereof in 
vacation, to add a name to the list as made up by the treasurer. 
The act of Kellam in adding names thereto was unlawful and 
not one of the persons whose names were so added had a lawful 
right to vote. Three or four of the 42 persons testified that 
they did not pay their delinquent capitation taxes to Kellam, or 
to any one else for him. Nineteen of these 42 illegal voters 
voted in the November election, 1911. How they voted be- 
tween Kellam and Land does not appear, except as to two of 
them who voted for Kellam. 

On the theory that no candidate for office would be apt to 
run the risk which attaches to the conduct of a person who 
changes the legal effect of a public document without authority, 
in order to put a person in a position to vote for his opponent, 
it would seem that we might assume that all the 19 votes were cast 
for Kellam and deduct them from the 552 votes received by 
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him. But this is unnecessary and of doubtful expediency. True 
it is, however, that if the result of this investigation had shown 
that Kellam received a majority of the votes cast in the election, 
he would not, under the circumstances disclosed by the record 
in this case, be entitled to receive a certificate of election at the 
hands of the court ; except in the event that his majority was in 
excess of the number of illegal votes which were cast by those 
whose names were illegally added to the voting list by him. 

In the contested election case of the Queen ex rel. St. Louis v. 
Reaume et als., Ontario Report 26, p. 460, the successful candi- 
date had illegally added to the voters' list eighty names. He 
attempted to prove that only thirty-one of the voters whose 
names were illegally added by him to the list had voted, and as 
his majority was sixty-six, he claimed that the illegal act did 
not injure his adversary, as he would have been elected anyway 
by a majority of thirty-five. Answering this contention the 
court said: 

"Having made such changes contrary to law, it became the 
duty of the elected candidate to demonstrate that the result of 
the election was not affected thereby, if even that per adventure 
would suffice to relieve from the consequences of this unwar- 
rantable proceeding. But upon the present evidence no one can 
say how these names being added operated on the voting con- 
stituency." 

The court unseated the successful candidate because, says the 
court, "although he has a majority of sixty-six votes, he par- 
ticipated in a transaction by which some eighty names were 
added to the voters' list over and above those certified by the 
judge to be properly there." 

It follows, therefore, that no court should, in the trial of a 
contested election case, in the face of such facts, use its processes 
to place in office one who has been guilty of such conduct, until 
he demonstrated that the result of the election was not affected 
thereby. 

For the foregoing reasons it is the judgment of the court that 
Emerson Land was duly and legally elected county clerk of 
Princess Anne County, by a majority of five votes over A. E. 
Kellam, at the election held November 7th, 1911. A certificate 
of election having already been issued to him no further certifi- 
cate is necessary. 

An order will be entered in conformity with the views herein 
expressed. 



